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Purpose / Summary
● To consider a complaint under the Member Code of Conduct against Councillor
Simon King of Fenland District Council.
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Key issues
● A complaint has been raised by the Monitoring Officer about the conduct of Councillor
Simon King in relation to the submission of mileage claims which appear to have been
overinflated as well as attempting to claim for journeys outside the Members’
Allowance Scheme which equate to £1511.10 (3358 miles) paid to Councillor King
and a further £736.65 (1637 miles) claimed but not paid.
● Councillor King has been offered the opportunity to provide an initial written response
to the complaint; this is attached together with a further submission from Councillor
King.
● The information outlined above together with the information set out in the appendices
to this report includes:
o

Analysis of mileage claims from April 2011- October 2017;

o The Members’ Allowances Scheme;
o The Member Code of Conduct
o

Advice and Guidance provided to Councillor King in regards the Members’
Allowances Scheme;

o A list of possible routes between Wisbech and Fenland Hall, March and
o Claim Forms submitted by Councillor King; April 2011 – October 2017
● The above documents were considered through the Conduct Committee’s pre-screening
process. The panel of the Chairman of the Conduct Committee, Independent Person and
Deputy Independent Person determined that it was appropriate for the complaint to go
forward for consideration by Conduct Committee as they felt a breach of the Code of
Conduct may have occurred. A note of this meeting is included in the pack which
includes a recommendation from the pre-sift to refer this matter for investigation.
● Councillor King submitted a complaint to the Council on 19 February in relation to the
District Council and its handling of this conduct matter. The letter of complaint and the
outcome of an independent investigation is included in the committee pack for reference.
● The Conduct Committee is asked to consider the complaint and determine what next
steps should be taken.
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Recommendations
● For Members to consider whether to;
a) Dismiss the complaint with no further action taken or;
b) Commission an investigation to consider all of the issues raised and allow the
Member the opportunity to be heard at a hearing

Wards Affected

All

Forward Plan Reference

N/A

Portfolio Holder(s)
Report Originator(s)

Fiona McMillan, Deputy Monitoring Officer

Contact Officer(s)

Fiona McMillan, Deputy Monitoring Officer

Background Paper(s)

Member Code of Conduct
Members’ Allowances Scheme
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Background / introduction

4.1

The Monitoring Officer submitted a complaint about the conduct of Councillor King on the
24th November 2017. This related to Councillor King’s mileage claims. The information
submitted suggests that Councillor King may have submitted overinflated mileage claims
and attempted to claim for journeys outside the Members’ Allowance Scheme equating to
£1511.10 (3358 miles) paid to Councillor King and £736.65 (1637 miles) claimed but not
paid. Councillor King was offered the opportunity to respond to this complaint and these
responses are attached in the agenda pack. Due to the potential seriousness of this
complaint it was not possible to resolve this informally on this occasion and therefore this
complaint has progressed to the next stage of the process.

4.2

The complaint has been considered through the pre-screening process conducted by the
Chairman, Independent Person and Deputy Independent Person on the 08th February
2018. Following an extensive discussion, their decision was that a breach of the Code of
Conduct may have occurred, and they have therefore referred the complaint to the
Conduct Committee, with a recommendation to proceed to an investigation.

4.3

Councillor King submitted a complaint to the Council on 19 February in relation to the
District Council and its handling of this conduct matter. The letter of complaint and the
outcome of the investigation is included in the pack for the committee’s reference.

4.4

Due to the nature of the complaint an independent investigation was commissioned and
as a result the initial conduct hearing scheduled for 27 February 2018 was put on hold,
pending the outcome of the investigation

4.5

Richard Penn, an independent external investigator, was appointed via the Local
Government Association and subsequently undertook an investigation into the allegations
contained within Councillor King’s letter of complaint.

4.6

The independent Investigation has been completed and the resulting report is attached
within the appendices to this report.
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Considerations

5.1

Members must consider the complaint against the Member Code of Conduct.

5.2

Where Members consider that there is a reasonable prospect that a breach of the Code
of Conduct has occurred they should give consideration as to whether there should be an
investigation of the complaint.

5.3

Members should consider the following points in determining whether an investigation
should occur:
● Is the complaint more appropriately dealt with through another regulatory channel?
● Is the complaint about something which happened so long ago that there would be
little benefit in taking action now?
● Is the complaint too trivial to warrant further action?

● Does the complaint appear to be malicious or simply tit for tat?
5.4

Where Members consider that an investigation is appropriate the Deputy Monitoring
Officer will be asked to make suitable arrangements for such an investigation. Members
are asked to give any particular comments on the scope or direction of the investigation.

5.5

If Members do not consider that there is a potential breach of the Code of Conduct or that
there is no reasonable prospect of any breach being disclosed or that the complaint does
not merit further investigation then no further action is taken in respect of the complaint
save for notifying the Member and the complainant.

6.

Recommendations
For Members to consider whether to;
a) Dismiss the complaint with no further action taken or;
b) Commission an investigation to consider all of the issues raised and allow the
Member the opportunity to be heard at a hearing.
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Contemporaneous note from pre-screening of complaint against Councillor King, Fenland
District Council 08/02/18
Present:

Tina Gambell (Independent Person)
Claire Hawden-Beal (Deputy Independent Person)
Councillor Sam Hoy (Chairman of FDC Conduct Committee)
Fiona McMillan (Deputy Monitoring Officer FDC – in advisory capacity)

In line with “Rule 9 Conduct Committee Procedures” in the constitution of Fenland District
Council and under Paragraph 5.3.2 “Initial Consideration of Complaints” a pre-screening
meeting was held on 8th February 2018 to consider the complaint made by the Council's
Monitoring Officer in November 2017 against Council Simon King concerning allegedly
inaccurate mileage claims.
The Conduct Committee Procedures rules (5.3.4) state that “Any complaint where it is
considered that a breach of the Code of Conduct may have occurred, unless it is deemed
vexatious, trivial or tit-for-tat will be referred on to the Committee for further
consideration”
Declaration of Interests:
There were no declaration of interests.
Decision:
A letter received from Cllr King with further submissions on the complaint against him was
read out to the panel.
Following an extensive discussion about the issues raised in the complaint it was agreed that
the complaint could not be described as “vexatious, trivial or tit-for-tat”. It was
unanimously agreed that the following sections of the Council’s Code of Conduct may have
been breached:
•

•

•

The first Nolan Principle – “Selflessness - Holders of public office should act solely in
terms of the public interest. They should not do so in order to gain financial or other
benefits for themselves, their family or their friends.”
3.2. You must not:(e) conduct yourself in a manner, which could reasonably be regarded as bringing
your office or authority into disrepute
6. You must:- 6.1. when using or authorising the use by others of the resources of
the Authority:- (a) act in accordance with your Authority's reasonable requirements;

The Panel decided to refer the complaint to the Council’s conduct committee for further
consideration with a recommendation that it be sent for further investigation by an
independent investigator.

Appendix A

Reasons for decision:
The panel noted the submissions made by Cllr King in his response to the complaint but
considered that the issues raised needed to be properly investigated by an external
investigator who would be independent of the council, due to to the serious nature of the
allegations and as the complaint had been made by the Council’s Monitoring Officer.

Appendix B
Complaint against
Councillor Simon King

Section 1

Section 1: Summary of complaint against Cllr Simon King
Introduction
The file attached contains information in relation to the Member mileage claims of Councillor Simon
King. The information suggests that Councillor King may have submitted overinflated mileage claims
and attempted to claim for journeys outside of the Members' Allowance Scheme (Document 1). The
information outlines that journeys were claimed for that appear inflated over and above what would
be expected by comparison with Google Maps and journeys were claimed for that are outside of the
scheme; mainly not travelling from home but another start point or travelling to another place which
is not claimable on the way to Council business. The information outlines that there are consistent
claims for differing amounts of mileage from home in Wisbech to Fenland Hall, March. This generally
consists of 26 miles or more. Google Maps states this journey would equate to 22 miles.
Financial analysis of Councillor King's Member mileage claims is included in the documentation with
an estimated £1511.10 (3358 miles) being inappropriately claimed and paid to Councillor King and a
further £736.65 (1637 miles) claimed but not paid between April 2011 and October 2017.
Councillor King is an experienced Councillor and was first elected to Fenland District Council in 1999.
Councillor King has held various senior positions including Chairman of Overview and Scrutiny
Committee and is currently a Cabinet Member with responsibility for Equalities and Transport.
Member Code of Conduct
Councillor King may have breached the Code of Conduct (Document 2) under the following
provisions:
3; 3.2 (e) conduct yourself in a manner, which could reasonably be regarded as bringing your office
or authority into disrepute.
5; 5.1 you must not use or attempt to use your position as a member improperly to confer on or
secure for yourself or any other person, an advantage or disadvantage.
Members' Allowances Scheme
The Members' Allowance Scheme is agreed by Council following receiving recommendations from
an Independent Remuneration Panel. The current scheme was agreed by Council in November 2015
and Councillor King was present at that meeting.
Section 6 of the Members' Allowances Scheme sets out the rules in regards to claiming mileage and
what constitutes an appropriate journey. Section 6.2 states " ... Mileage can be claimed from
Councillors normal place of residence or from a subsequent appointment on Council business.
Mileage can only be claimed for journeys undertaken wholly and exclusively in pursuance of Council
duties as set out at 6.1."
When submitting mileage claims to Fenland District Council, all Members sign a declaration which
states:
I declare that:

Section 1

Section 2

Section 2 - Summary of mileage claims and financial impact

The table below illustrates the information gathered from the individual mileage claims forms
submitted by Councillor King:

Section 2

Section 2

Section 3

Section 3- Analysis of mileage claims by month -October 2017 back to April 2011
The attached information suggests Councillor King has submitted Member mileage claims that are
inflated over and above what would be expected by comparison with Google Maps and journeys
have been claimed for that are outside of the scheme; mainly not travelling from home but from
another start point or travelling to another place which is not claimable on the way to Council
business e.g. visiting a constituent.
The information outlines there are claims for differing amounts of mileage from home in Wisbech to
Fenland Hall, March. This generally consists of 26 miles or more. Google Maps states this journey
would equate to 22 miles. There are other routes between Wisbech and March however no
journeys could be found that would result in this amount of additional mileage (Document 4).
Although the scheme does not specify you have to travel by the most direct route, as this is public
money, it would be the expectation that, wherever possible, you would limit the cost to the public
purse when executing your official duties.

)

Section 3

Section 3

Section 3

Section 3

Section 3

Section 3

Section 3

Section 3

Section 3

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 4- Document 1- Members Allowance Scheme

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 5 - Document 2 - Member Code of Conduct

Section 6 - Document 3

Section 7 - Document 4

Section 8 - Further Documents - Claims Forms from Councillor King

Appendix C
Councillor Simon
King’s response

Appendix C

Appendix C

Appendix C

Appendix C

Appendix D
Letter of Complaint by
Councillor King on 19
February 2018

APPENDIX D

Letter of Complaint by Councillor King on 19 February 2018
‘I wish to make a formal complaint against Fenland District Council for failure to act in a
proper and lawful manner in the formulation, investigation and pursuance of a complaint
made against me in relation to my expense claims. The specific matters giving rise to this
complaint are the following:
1. The Members’ Mileage policy was not followed, by disallowing claims I made for
travelling to and from council meetings from elsewhere than my home
2. The Members’ Mileage policy was not followed by disallowing claims for more than the
shortest google maps distance
3. The Code of Conduct policy and the legislation was not followed by the Monitoring Officer
in referring this to the police as this was not a non-disclosure of a pecuniary interest
4. The Code of Conduct policy was not followed by the Monitoring Officer by involving the
Independent Person before the pre-sift stage
5. Fenland District Council failed to comply with Section 28 (4) of the Localism Act 2011, in
that a complaint of a breach of the code of conduct should be dealt with under the conduct
procedure and not otherwise
6. The Monitoring Officer failed to differentiate her roles as Head of Member Services and
the Monitoring Officer
7. The Monitoring Officer misunderstood the application of Section 5 (2) of the Local
Government and Housing Act 1989, and she purported to deal with a complaint arising
under the Code of Conduct in her capacity as Monitoring Officer
8. The Monitoring Officer in acting (albeit improperly) under Section 5 Local Government
and Housing Act 1989, compounded her error by failing to act in accordance with the
requirements of that Section
9. The Monitoring Officer has nominated a person who is not employed by Fenland District
Council to act as Deputy Monitoring Officer contrary to Sub-section (7) of Section 5 of the
Local Government and Housing Act 1989.
As this flawed process and baseless allegations have seriously damaged my reputation, the
redress I expect from Fenland District Council is to purchase the front page of both local
papers to print an apology and retraction. I also require reimbursement of all the expenses I
have necessarily incurred both now and until this matter is concluded, to be reimbursed.’
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APPENDIX E

1

Introduction and methodology

1.1

I was commissioned though the Local Government Association (of which I am a Senior
Associate) by the Chief Executive of Fenland District Council in March 2018 to undertake an
independent review of the circumstances that had led to a formal complaint against the
Council generally and the actions of a Corporate Director and the Council’s statutory
Monitoring Officer from Councillor Simon King, a long-serving member of the Council.

1.2

The complaint was set out in a letter (Appendix 1) from Councillor King to the Chief
Executive dated 19 February 2018.

1.3

The complaint was a complaint against the District Council but made a number of allegations
about the actions of the Monitoring Officer and I was required to review the circumstances
that led to the complaint and to interview relevant witnesses to establish the truth or
otherwise of the allegations on the balance of probability.

1.4

Following the completion of my review I was required to produce a report setting out:
• my findings about the allegations in the complaint
• my advice as to whether there was a potential case to answer which would then need
to be formally investigated in line with the Model Disciplinary Procedure for local
authority statutory officers.

1.5

I met with Councillor King on March 2018 to hear further details of his concerns, and I met
with the Monitoring Officer the same day to obtain her response to the allegations set out in
Councillor King’s letter to the Chief Executive of February 2018. I also interviewed the
Monitoring Officer at Peterborough Council who has been appointed as the Deputy
Monitoring Officer at Fenland District Council and who is now managing the complaints
procedure in this case as the complainant is the Monitoring Officer. The purpose of these
interviews was to establish the facts as far as possible, and to provide the interviewees with
the opportunity to comment on and provide any relevant evidence in respect of the specific
allegations.

1.6

I was provided with a copy of Councillor King’s letter of 8 February 2108, the agenda pack
for the Conduct Committee on 27 February 2018 (that included copies of his letters of 17
November 2017 to the Monitoring Officer and 7 February 2018 to the Deputy Monitoring
Officer and copies of the Members Allowance Scheme and the Code of Conduct for
members. I was also provided at a later stage with a copy of the Conduct Committee
Procedure.
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2

The background to Councillor King’s complaint

2.1

As part of her role as Corporate Director the Monitoring Officer line manages the Members
Services team at Fenland District Council, and she became aware of concerns by her team
about Councillor King’s mileage claims. It appeared that Councillor King may have
submitted overinflated mileage claims and attempted to claim for journeys outside the
Council’s approved Members’ Allowance Scheme between April 2011 and October 2017
equating to £1,511.10 (3358 miles) paid to Councillor King and £736.65 (1637 miles)
claimed but not paid. Journeys were claimed for that period appeared inflated over and above
what would be expected by comparison with Google Maps and journeys were claimed for
that were outside the Allowance Scheme; mainly not travelling from home but from another
start point or travelling to another place which is not claimable on the way to Council
business. There were consistent claims for differing amounts of mileage from home in
Wisbech to the Council offices at Fenland Hall, March. The claims are generally for 26 miles
return journey or more, whereas Google Maps indicates that this return journey would be 22
miles.

2.2

It is the responsibility of the individual Councillor to submit Members' Allowances
claims. The Member Services team processes claims and consults with the individual
member if there are any obvious errors. Mileage claims are checked for attendance at FDC
meetings but otherwise are accepted on face value as Members sign a declaration that
they are correct.

2.3

Councillor King had been advised by Members Services staff on a number of occasions
over the last six years about issues with his mileage claims and he met with the Acting
Monitoring Officer and Section 151 Officer in May 2016 regarding the accuracy of his
mileage claims. However,thesubmission of inappropriate claims has continued.

2.4

The Monitoring Officer told me that it had become clear to her that the scale of Councillor
King’s over-claiming required action and that she had taken legal advice both from
Peterborough Council and from external solicitors to ensure that her actions were fair and
proportionate. She had made the complaint against Councillor King with a heavy heart but
had concluded that it was the right thing to do in the circumstances.

2.5

The Monitoring Officer submitted a complaint about the conduct of Councillor King on the
24 November 2017. Councillor King was offered the opportunity to respond to this complaint
and responded by letter to the Monitoring Officer on 30 November 2017. Due to the potential
seriousness of this complaint it was not possible to resolve it informally and therefore the
complaint progressed to the next stage of the process.

2.6

In line with ‘Rule 9 Conduct Committee Procedures’ in the Constitution of Fenland District
Council and under Paragraph 5.3.2 ‘Initial Consideration of Complaints’ a pre-screening
meeting was held on 8th February 2018 to consider the complaint made by the Council's
Monitoring Officer against Council King about the allegedly inaccurate mileage claims. The
Conduct Committee Procedures rules (5.3.4) state that:
‘Any complaint where it is considered that a breach of the Code of Conduct may
have occurred, unless it is deemed vexatious, trivial or tit-for-tat will be referred on
to the Committee for further consideration’.
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2.7

The complaint was considered through the pre-screening process involving the Chair of the
Conduct Committee, the Independent Person and the Deputy Independent Person on 8
February 2018. Councillor King had written a further letter to the Deputy Monitoring Officer
on 7 February 2018 which was read out at the pre-screening meeting. In his conclusion to
that letter Councillor King said:
‘A serious complaint has been made against me by the Monitoring Officer of Fenland
District Council. That complaint is based on a flawed Interpretation of the Council's
policy, and the application of policies which are not the approved policy of FDC. The
Monitoring Officer has furthermore confirmed by email that these policies have not been
applied to the travel expense claims of any other Members.
The Monitoring Officer, acting outside her remit under s5 Local Government end
Housing Act 1989 (and if within her remit - which I dispute- then not acting in
accordance with the provisions of s5 (2) and (3), and acting in breach of s28(4) of the
Localism Act 2011) has reported this complaint to the police.
Since I have not breached any Council policy in relation to my travel expanse claims,
I have not breached the Member's Code of Conduct, and the complaint against me Is
wholly without foundation, and indeed Is vexatious and should not go any further.’

2.8

Following an extensive discussion about the issues raised in the complaint it was agreed that
the complaint could not be described as ‘vexatious, trivial or tit-for-tat’. It was unanimously
agreed that the following sections of the Code of Conduct might have been breached:
• The first Nolan Principle – “Selflessness - Holders of public office should act solely
in terms of the public interest. They should not do so in order to gain financial or
other benefits for themselves, their family or their friends.”
• 3.2. You must not:(e) conduct yourself in a manner, which could reasonably be regarded as
bringing your office or authority into disrepute
• 6. You must:- 6.1. when using or authorising the use by others of the resources of

2.9

The Panel noted the submissions made by Councillor King in his response to the complaint
but considered that the issues raised needed to be properly investigated by an external
investigator independent of the Council due to the serious nature of the allegations and as the
complaint had been made by the Council’s Monitoring Officer.

2.10

Councillor King told me that he had sent his letter of complaint dated 19 February 2018 to
the Council’s Chief Executive with a heavy heart following the extensive media coverage of
the complaint against him and its reference to the police. He had tried to resolve the matter in
November 2017 by making a payment to the Council equivalent to the amount alleged to
have been overpaid but the complaint continued to be progressed.

2.11

In view of the allegations in Councillor King’s letter of 19 February 2018 it was decided to
commission this review and to suspend the complaints process in respect of the complaint
against Councillor King pending the receipt of the report on my review. Following the
decision to progress the complaint against him Councillor King took extensive legal advice
from a local solicitor and his letter of complaint reflects that advice in respect of a number of
5
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the allegations. I have been provided with an email setting out in more detail the advice he
has given Councillor King in respect of points 5, 6 7, 8 and 9 in the letter of complaint.

3

Councillor King’s complaint

3.1

When I interviewed Councillor King he confirmed that his complaint was against Fenland
District Council for what he described as its failure to act in a proper and lawful manner in
the formulation, investigation and pursuance of a complaint made against him in relation to
his mileage claims.

3.2

However, in his letter of complaint Councillor King sets out a number of specific allegations
(allegations 3, 4, 6, 7, 8 and 9) about the actions of the Monitoring Officer. As a result of my
review and the interviews I held with Councillor King, the Monitoring Officer and the
Deputy Monitoring Officer I have been able gather the following information about
Councillor King’s complaint and the allegations he has made:
Allegation 1
‘the Members’ Mileage policy was not followed by disallowing claims I made for travelling
to and from council meetings from elsewhere than my home’
This issue is being addressed as part of the Code of Conduct complaint and it would not be
appropriate to prejudge the outcome. However, Councillor King clearly considers that the
policy is unclear. He pointed in his letter of 7 February 2018 out that Clause 6.2 of the policy
states that:
‘All claims for travel expenses and subsistence should be made on the appropriate
claim form and backed by receipts as applicable. Mileage can be claimed from
Councillors normal place and residence or from a subsequent appointment on
Council business. Mileage can only be claimed for journeys taken wholly and
exclusively in pursuance of Council duties as set out in 6.1’.
and that the Monitoring Officer in her complaint has interpreted the second sentence of this
Clause to mean that a Councillor is only entitled to claim travel expenses for journeys
starting either at home or at meeting on Council business to which the Councillor travelled
from home. His contention is that Clause 6.2 should make it clear that mileage can only be
claimed from the Councillor’s normal place of residence. In that letter Councillor King also
claims that the Chair of the IRP told his solicitor that the reason for the inclusion of the
second sentence was to clarify that, in contrast to employees, Councillors are entitled to claim
travel expenses from their home to the Council offices, and that her interpretation of the
policy is that Councillors should be able to claim travel expenses to meetings o Council
business from any starting point, whether that be their home, their place of work or
elsewhere.
The Monitoring Office disagrees with Councillor King’s contention, and considers that
Clause 6.2 is clear. The issue has never been raised with the IRP and it has not proved to be
an issue for other members.
Allegation 2
‘the Members’ Mileage policy was not followed by disallowing claims for more than the
shortest google maps distance’
6
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This issue is also being addressed as part of the Code of Conduct complaint and it would not
be appropriate to prejudge the outcome. Councillor King contends that the policy should
include a provision that mileage distances should be based on Google Maps or Routeplanner.
As it is currently written it simply states that the mileage rate is 45p per mile for the first
10,000 miles of travel and thereafter in accordance with HMRC rates.
The Monitoring Officer clarified that the claims had not been disallowed and that Councillor
King had voluntarily repaid over £1,500 of previous claims. The analysis of Councillor
King’s mileage claims had been based on Google Maps mileages to provide objectivity. The
Monitoring Officer said that she does not consider that the policy should be amended to
specify the basis on which distances should be recorded as members should honestly claim
the actual mileage involved, and if this is not the shortest distance should be prepared to
explain the reason for this if required. Councillor King had not provided reasonable
explanation for those occasions when he had claimed more than the shortest distance
according to Google Maps.
Allegation 3
‘the Code of Conduct policy and the legislation was not followed by the Monitoring Officer
in referring this to the police as this was not a non-disclosure of a pecuniary interest’
Councillor King claims that the reference to the police by the Monitoring Officer was not in
line with the Code of Conduct policy as the complaint was not in respect of a non disclosure
of a pecuniary interest. He is also concerned that the matter was leaked to the press sometime
after 5 December 2017 and he denied that he had been the source of the leak.
The Monitoring Officer was very clear that if any Council officer considers that something
potentially of a criminal nature had taken place it has to be referred to the police – and not
only if it concerns a non disclosure of a pecuniary interest. The reference to DPI in the policy
is there because of the change in legislation as a result of the Localism Act. The Monitoring
Officer told me that she had been concerned that there had been fraud, she had taken legal
advice from Peterborough Council and externally, and the consensus was that the matter had
to be referred to the police. She had not wanted to prejudice potential police action by
progressing the complaint through the Conduct Committee so the police were consulted but
the matter had not reached the appropriate threshold. For the police to take action The matter
had been leaked to the media but there was no evidence about the source of the leak.
The Deputy Monitoring Officer confirmed that any Council officer can refer possible
illegality to the police at any time, and this does not have to be with reference to a potential
breach of the Localism Act provisions on non disclosure of a Disclosable Pecuniary Interest.
In this case the matter had the potential to be fraudulent action which is a criminal offence.
The recent case of Hussain v Sandwell MBC confirmed the scope of the powers of local
authorities generally to investigate alleged member impropriety in a ‘pre-formal
investigation’ before moving on to deal with it in accordance with the formal arrangements
under the Localism Act. The High Court held that:
‘Such pre-formal enquiries may be necessary to see whether a complaint brought to
its attention is frivolous or vexatious or whether it even has substance it should be
dealt with by some other procedure or avenue such as civil proceedings in a Court or
a complaint to the police’
Allegation 4
7
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‘the Code of Conduct policy was not followed by the Monitoring Officer by involving the
Independent Person before the pre-sift stage’
Councillor King pointed out that the Conduct Committee Procedure makes no provision for
the Independent Person to be involved before the ‘pre-sift’ stage. Paragraph 5.3.3 of the
Procedure provides for all written complaints to be the subject of a pre-screening process by
the Independent Person, the Deputy Independent person and the Chair of the Committee with
advice from the Monitoring Officer, but Councillor King claims that the Monitoring Officer
inappropriately consulted with the Independent Person in November prior to the prescreening meeting on 8 February 2018.
The Monitoring Officer confirmed that she did consult with the Independent Person earlier
than the pre-screening meeting having taken advice about whether this would be appropriate
given the nature and scale of the complaint. She told me that she had spoken to the
Independent Person on three occasions – firstly to provide the Independent Person with an
overview of the situation, second when it was proposed to consult with the police and third to
advise her that the police would not be involved. The Monitoring Officer confirmed that at no
point had any details of the complaint been provided to the Independent Person. She
conceded that the Procedure did not provide specifically for this kind of informal contact
about potential claims but pointed out that all members of the Council had been informed of
the appointment of the Independent Person through an agenda item at the Council meeting on
23 July 2015, and that the advice note that had been circulated for that meeting included a
statement that the Independent Person would be available to be consulted before the Conduct
Committee makes a decision and that the Independent Person may also be consulted on other
matters.
The Deputy Monitoring Officer confirmed that it is up to each Council to decide what role it
aske that Independent Person to perform in any given complaint and that many councils
involve them from the outset of the process. The Monitoring Officer was the complainant in
this case and was therefore entitled to consult the Independent Person if she saw that as
appropriate.
Allegation 5
‘Fenland District Council failed to comply with Section 28 (4) of the Localism Act 2011, in
that a complaint of a breach of the code of conduct should be dealt with under the conduct
procedure and not otherwise’
This is essentially a repetition of allegation 3 – that the Code of Conduct policy and the
legislation was not followed by the Monitoring Officer in referring this to the police as this
was not a non-disclosure of a pecuniary interest. Councillor King contends that the complaint
against him clearly states that he may have breached the Code of Conduct, and that by
reporting the matter to the police before dealing with the matter under the Conduct
Committee procedure, Fenland District Council has acted in a manner which is contrary to
the explicit requirement of the legislation.
The Monitoring Officer was very clear in her view, endorsed by the Deputy Monitoring
Officer, that if any Council officer considers that something potentially of a criminal nature
had taken place it has to be referred to the police – and not only if it concerns a non
disclosure of a pecuniary interest. In this case the matter had the potential to be fraudulent
action which is a criminal offence and it was entirely appropriate for the matter to be referred
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to the police for consideration prior to progressing it as a potential breach of the Code of
Conduct.

Allegation 6
‘The Monitoring Officer failed to differentiate her roles as Head of Member Services and the
Monitoring Officer’
The Monitoring Officer stated in an email of 22 January 2018 addressed to the Deputy
Monitoring Officer that she was acting as the Monitoring Officer of Fenland District Council
in raising the complaint. Councillor King contends that the complainant would be able to
raise a complaint about any member’s expenses at any time in her capacity as the Head of
Member Services and that complaint should have been made in her capacity as Head of
Member Services and not as Monitoring Officer.
The Monitoring Officer told me that Councillor King is mistaken in his contention that she is
Head of Members Services. She does line-manage the Members Services team and became
aware of concerns about Councillor King’s mileage claims as a result of this, but this was not
the reason why she raised the complaint. As Monitoring Officer she is obliged to deal with
about any potential breach of the Code of Conduct or potential illegality wherever it occurred
in the organisation if she was made aware of it. She denied that there had been any failure on
her part to differentiate her roles, and that she had stood aside from the process at the
appropriate time as she was the complainant. Her view is that as Monitoring Officer if she
becomes aware from any source that a potential conduct issue or illegality has occurred she is
obliged to deal with it – a view endorsed by the Deputy Monitoring Officer.
Allegation 7
‘The Monitoring Officer misunderstood the application of Section 5 (2) of the Local
Government and Housing Act 1989, and she purported to deal with a complaint arising
under the Code of Conduct in her capacity as Monitoring Officer’
Advised by his solicitor, Councillor King contends that the Monitoring Officer has failed to
understand the extent and limits of her role as Monitoring Officer under Section 5(2) of the
Local Government and Housing Act 1989, where there is or may be ‘a contravention........ of
any enactment or rule of law’. He contends that Fenland District Council’s Code of Conduct
cannot be considered to be ‘an enactment or rule of law’ and accordingly the duties of the
Monitoring Officer do not arise under that Section. This is entirely consistent with the
provisions of the Localism Act 2011 Section 28(4).
The Monitoring Officer considers that the reference by Councillor King and his advisor to the
provisions of the 1989 Act and the use of a Section 5 report is misguided. The Deputy
Monitoring Officer confirmed that the core legal propriety of monitoring officers as set out in
the 1989 Act is to issue a report (known as a S5 report) in the event of any breach of law, a
statutory code of practice or ascertained maladministration. This is a ‘nuclear option’ and
happens very rarely. The 1989 Act which introduced the role of Monitoring Officers
preceded the Local Government Act 2000 which introduced a Code of Conduct for members
and an enhanced role for Monitoring Officers in overseeing this. This was subsequently
amended by the Localism Act where the role of monitoring officer was further enhanced s
9
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the complaints system moved from a national Standards Board for England to a locally based
system for dealing with complaints and upholding high standards of conduct across the
authority. In summary, the Monitoring Officer was correct in her actions by progressing the
matter as a Code of Conduct issue having first clarified the potential for police action.

Allegation 8
‘The Monitoring Officer in acting (albeit improperly) under Section 5 Local Government and
Housing Act 1989, compounded her error by failing to act in accordance with the
requirements of that Section’.
This allegation is essentially a mixture of allegations 3, 5 and 8 above which have been dealt
with separately.
Allegation 9
‘The Monitoring Officer has nominated a person who is not employed by Fenland District
Council to act as Deputy Monitoring Officer contrary to Sub-section (7) of Section 5 of the
Local Government and Housing Act 1989.’
Based on advice to him from his legal advisor it is the contention of Councillor King that in
line with Section 5(7) of the Local Government and Housing Act 1989, the Monitoring
Officer may only nominate a member of her staff to act as her deputy, and furthermore that
deputy may only act in her absence or illness (neither of which is the case here). This section
of the Act was revised to include a new sub-section 7A, which referred to Section 82A of the
Local Government Act 2000. This latter section explicitly allowed the delegation by the
Monitoring Officer of her functions:
a) in any circumstances where the Monitoring Officer considered that she
should not act; and
b) to any person nominated by the Monitoring Officer (whether an officer of
the same Authority or not).
However, as a result of various repeals, the powers under that Section 82A now only apply to
Wales and have no application in England. The original insertion of sub-section 7A gives
rise to some interesting conclusions as follows:
a)

If Section 5(7) were sufficient to permit the Monitoring Officer to
appoint a person who is not an officer of the relevant authority; and

b)

if the Monitoring Officer could appoint a deputy to act under Section
5(7) otherwise than in the Monitoring Officer’s absence or illness

From this Councillor King contends that the powers of the Monitoring Officer are once again
limited to the appointment of a deputy only when the Monitoring Officer is absent or ill, and
that the deputy must be an officer of the relevant Authority. This latter conclusion is
supported by the language used in Section 82A which is different to the language used in s5,
in relation to the appointee as Deputy Monitoring Officer. Section 82A refers to ‘a person
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nominated for the purpose by the Monitoring Office’” whereas Section 5(7) refers to “such
member of his staff as he has for the time being nominated as his deputy”.
Councillor King’s legal advisor raised this point with the Deputy Monitoring Officer, who
referred him to the case of Pinfold North Limited -v- Humberside Fire Authority, decided by
the High Court in 2010, as support for the argument that an officer of an authority need not
be an employee, and that consequently the Monitoring Officer of FDC may appoint Fiona
McMillan as DMO. That case related to a Chief Finance Officer who was not employed by
the relevant authority. However, in the specific case, the Judge found that because the
individual was an officer of the authority by virtue of being its Treasurer, he was therefore an
officer who could be appointed its Chief Finance Officer. This therefore implies that in order
to be appointed to a statutory function the individual must be, independently of that statutory
function, an officer of the relevant authority. The advice of Councillor King’s legal advisor to
Councillor King was that unless the Deputy Monitoring Officer is an officer of Fenland
District Council her appointment was ultra vires.
Fenland District Council has a shared legal service arrangement with Peterborough Council
and Fiona McMillan (an employee of Peterborough Council) is very involved in providing
legal advice to the Council as part of that shared service arrangement so the Monitoring
Officer told me that it was entirely appropriate for her to be appointed as Deputy
Monitoring Officer, an appointment confirmed by the Council. The Deputy Monitoring
Officer confirmed that her appointment was not contrary to S5 of the Local Government
and Housing Act 1989 as confirmed by the High Court decision in 2010 which held that a
local authority ‘officer’ does not have to be an employee. The Judge had confirmed that the
term ‘officer’ was not defined in the relevant legislation and that although a council’s
employees are necessarily officers, he found that its officers are not necessarily employees
and there was no statutory requirement that that should be so. The Judge held that:
‘the 1972 Act refers to the duties and obligations of officers who are employees,
there is nothing in the Act which excludes the appointment of an officer who is not
an employee’.
The Deputy Monitoring Officer contends that this case has the same application to
monitoring officers and their deputies as the LGHA 1989 monitoring officer provisions are
also analogous to those concerning chief finance officers in ss. 114 to 116 of the LGFA
1988.

‘
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4

My findings in respect of the allegations by Councillor King about the
actions of the Monitoring Officer

4.1

I have carried out an independent review of the circumstances that have led to a formal
complaint against Fenland District Council by Councillor Simon King.

4.2

The complaint concerned a number of actions taken by the Monitoring Officer which
Councillor King claimed to be inappropriate, outside the Council’s policies or ultra vires.
Councillor King has taken extensive legal advice about these actions and his legal advisor has
made a number of contentions on his behalf.

4.3

As a result of my review I have reached the following conclusions in respect of each of the
nine allegations made by Councillor King:
Allegation 1
‘the Members’ Mileage policy was not followed by disallowing claims I made for travelling
to and from council meetings from elsewhere than my home’
No mileage claims have been disallowed without first consulting Councillor King so there is
no evidence to suggest the current policy has not been followed. The Council’s Members
Allowances Scheme could be further improved by stating that mileage can only be claimed
from the councillor’s normal place of residence or at a meeting on Council business to which
the Councillor travelled from home. I understand that this matter will be addressed by the
Council with the objective of providing clarity to councillors when making mileage claims.
Allegation 2
‘the Members’ Mileage policy was not followed by disallowing claims for more than the
shortest google maps distance’
No mileage claims have been disallowed without first consulting Councillor King so there is
no evidence to suggest the current policy has not been followed. Again, this is not an
allegation about the actions of the Monitoring Officer specifically as it is a complaint about
the absence of clear guidance in the Members Allowance Scheme. My conclusion is that
specifying in the Scheme that mileage claims should be based on distances calculated
through Google Maps or Routeplanner would further improve the guidance given to
councillors when they make mileage claims. There should still be an acceptance that on some
occasions councillors have to take a different and potentially longer route but councillors
should explain the reason for this if requested. I recommend that this matter should be
addressed by the Council in order to provide further clarity to councillors when they make
mileage claims.
Allegation 3
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‘the Code of Conduct policy and the legislation was not followed by the Monitoring Officer
in referring this to the police as this was not a non-disclosure of a pecuniary interest’
Council officers must refer potential illegality on the part of elected members to the police at
any time they become aware of it, and this is not restricted to a potential breach of the
Localism Act provisions on non-disclosure of a Disclosable Pecuniary Interest. In this case
the matter had the potential to be fraudulent action which is a criminal offence, and my
conclusion is that the Monitoring Officer acted entirely correctly in referring the matter to the
police for consideration prior to progressing the matter through the Code of Conduct process.
Allegation 4
‘the Code of Conduct policy was not followed by the Monitoring Officer by involving the
Independent Person before the pre-sift stage’
The Monitoring Officer did consult with the Independent Person on three occasions before
the pre-screening meeting on 8 February 2018. The Conduct Committee Procedure does not
provide for this kind of informal contact about potential claims but my conclusion is that it
was entirely reasonable that she ensured that the Independent Person was briefed generally
about developments with the complaint. In order to avoid any misunderstanding in the future
paragraph 5.3.3 of the Procedure should be suitably amended to provide for such contact in
the management of code of conduct cases.
Allegation 5
‘Fenland District Council failed to comply with Section 28 (4) of the Localism Act 2011, in
that a complaint of a breach of the code of conduct should be dealt with under the conduct
procedure and not otherwise’
This is essentially a repetition of allegation 3 – that the Code of Conduct policy and the
legislation was not followed by the Monitoring Officer in referring this matter to the police as
it did not concern a non-disclosure of a pecuniary interest. However, if any Council officer
considers that something potentially of a criminal nature had taken place it has to be referred
to the police – and not only if it concerns a non disclosure of a pecuniary interest. In this case
the matter had the potential to be fraudulent action which is a criminal offence and it was
entirely appropriate for the matter to be referred to the police for consideration prior to
progressing it as a potential breach of the Code of Conduct.
Allegation 6
‘The Monitoring Officer failed to differentiate her roles as Head of Member Services and the
Monitoring Officer’
The Monitoring Officer acted as the Monitoring Officer of Fenland District Council in
raising the complaint. Councillor King is mistaken that the Monitoring Officer is also Head
of Members Services although she does line-manage the Members Services team and became
aware of concerns about Councillor King’s mileage claims as a result of this, but she did not
raise the complaint as a result of her line management responsibilities. As Monitoring Officer
she is obliged to deal with any potential breach of the Code of Conduct or potential illegality
wherever it occurred in the organisation once she was made aware of it. My conclusion is
that there was no failure on the part of Monitoring Officer to differentiate her roles, and that
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she quite correctly stood aside from the process at the appropriate time as she was the
complainant.
Allegation 7
‘The Monitoring Officer misunderstood the application of Section 5 (2) of the Local
Government and Housing Act 1989, and she purported to deal with a complaint arising
under the Code of Conduct in her capacity as Monitoring Officer’
The Monitoring Officer considers that the reference by Councillor King and his advisor to the
provisions of the 1989 Act and the use of a Section 5 report is misguided. The issuing of a
report (known as a S5 report) happens very rarely and would have been inappropriate in this
case. My conclusion is that the Monitoring Officer was correct in her action in progressing
the matter as a Code of Conduct issue having first clarified the potential for police action.
Allegation 8
‘The Monitoring Officer in acting (albeit improperly) under Section 5 Local Government and
Housing Act 1989, compounded her error by failing to act in accordance with the
requirements of that Section’.
This allegation is primarily a mixture of allegations 3, 5 and 8 above which have been dealt
with.
Allegation 9
‘The Monitoring Officer has nominated a person who is not employed by Fenland District
Council to act as Deputy Monitoring Officer contrary to Sub-section (7) of Section 5 of the
Local Government and Housing Act 1989.’
Even though the Deputy Monitoring Officer is not an employee of Fenland District
Council, there is a shared legal service arrangement with Peterborough Council and Fiona
McMillan (an employee of Peterborough Council) is very involved in providing legal
advice to the Council as part of that shared service arrangement. My conclusion is that it
was entirely appropriate and pragmatic for the Monitoring Officer to appoint her as Deputy
Monitoring Officer, an appointment confirmed by the Council.
4.4

I was asked to advise whether my review of the circumstances that led to the complaint
against the Monitoring Officer indicated that there was a potential case to answer that would
then need to be formally investigated in line with the Model Disciplinary Procedure for local
authority statutory officers. Given my conclusions that none of the specific allegations
against the Monitoring Officer by Councillor King amount to potential misconduct or poor
performance by her in her role as the Council’s Monitoring Officer, my advice is that there is
no potential case to answer which needs to be further investigated.

Richard Penn
Independent Investigator
March 2018
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Appendix 1
Letter of Complaint by Councillor King on 19 February 2018
‘I wish to make a formal complaint against Fenland District Council for failure to act in a proper
and lawful manner in the formulation, investigation and pursuance of a complaint made against me
in relation to my expense claims. The specific matters giving rise to this complaint are the following:
1. The Members’ Mileage policy was not followed, by disallowing claims I made for travelling to
and from council meetings from elsewhere than my home
2. The Members’ Mileage policy was not followed by disallowing claims for more than the shortest
google maps distance
3. The Code of Conduct policy and the legislation was not followed by the Monitoring Officer in
referring this to the police as this was not a non-disclosure of a pecuniary interest
4. The Code of Conduct policy was not followed by the Monitoring Officer by involving the
Independent Person before the pre-sift stage
5. Fenland District Council failed to comply with Section 28 (4) of the Localism Act 2011, in that a
complaint of a breach of the code of conduct should be dealt with under the conduct procedure and
not otherwise
6. The Monitoring Officer failed to differentiate her roles as Head of Member Services and the
Monitoring Officer
7. The Monitoring Officer misunderstood the application of Section 5 (2) of the Local Government
and Housing Act 1989, and she purported to deal with a complaint arising under the Code of
Conduct in her capacity as Monitoring Officer
8. The Monitoring Officer in acting (albeit improperly) under Section 5 Local Government and
Housing Act 1989, compounded her error by failing to act in accordance with the requirements of
that Section
9. The Monitoring Officer has nominated a person who is not employed by Fenland District Council
to act as Deputy Monitoring Officer contrary to Sub-section (7) of Section 5 of the Local
Government and Housing Act 1989.
As this flawed process and baseless allegations have seriously damaged my reputation, the redress I
expect from Fenland District Council is to purchase the front page of both local papers to print an
apology and retraction. I also require reimbursement of all the expenses I have necessarily incurred
both now and until this matter is concluded, to be reimbursed.’
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